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VACATION OP WYTHE CIBCUIT COUBT. 

June 10, 1902. 

Norfolk & Western Kailway Company v. Hon. Wm. E. 
Fulton, Judge, et al.* 

Construction of Section 2940 of the Code as amended— jurisdiction— justices of the 
peace — prohibition. 

1. Under section 2940 of the Code as amended a justice of the peace has no ju- 

risdiction of a civil warrant against a resident transportation company, or 
other corporation, in a county and magisterial district other than that of 
its principal office, or, of the residence of its chief officer, unless the cause 
of action or some part thereof arose in his magisterial district. 

2. An attempt by a justice to exercise jurisdiction in such case is in excess of his 

legitimate powers and will be restrained by writ of prohibition, and the 
county court will likewise, in the absence of an appearance to the merits, be 
restrained from proceeding to hear and determine such case on appeal. 

The decision of the Judge of Wythe Circuit Court, of which a 
syllabus is given above, is one of more than local interest. 

The case arose upon the following state of facts : 

James A. Smith, a laborer, rendered certain services to the Nor- 
folk & Western Kailway Company in the State of West Virginia. 
He sued out a warrant from a justice of the peace of Wytheville 
magisterial district in Wythe county, Virginia, against the rail- 
way company, returnable before said justice in his magisterial 
district, to recover for such services. The principal office of the 
railway company was and is in the city of Eoanoke, Virginia, and 
no officer resides in Wythe county to give the company a residence 
in that county under the law. The only residence the company 
had in Wythe county was such constructive residence as is given 
by the last amendment to section 2940 of the Code (Acts 1897-8, 
page 942), the line of road of the company running through the 
county. 

The material part of the amended section is as follows : 

" .... It (the warrant) shall be made returnable to some place within the 
magisterial district in which the defendant, or, if. there be more than one, either 
defendant, resides, or, in which the cause of action arose, unless the justice, for 
good cause shown on oath, direct it to be returned to some other place within his 
county or corporation. But in no case shall a warrant be made returnable in a county 
or corporation other than that in which the defendant or any of them resides : provided 

* Reported by W. B. Keglev, Esq., of Wytheville, Va. 
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that any corporation or company shall be construed as to this act to reside in any county 
or corporation through which its line (if it be a transportation company) runs, or in 
which.it does business " 

The amendment of 1893-4 is shown by that part of the section 
quoted in italics to the colon, and the amendment of 1897-8 by 
the part following the colon to the end of the quotation. 

The railway company submitted before the justice a motion to 
dismiss the warrant for want of jurisdiction, which motion the 
justice overruled and rendered judgment. An appeal was taken 
from this judgment to the County Court of Wythe county. In 
the county court the railway company filed an affidavit in the 
nature of a plea to the jurisdiction, setting forth that it had no 
residence in Wythe county and Wytheville magisterial district, 
and that neither the cause of action nor any part thereof arose in 
said magisterial district or county, but that the same arose wholly 
without said district and county, and upon this a motion to vacate 
the judgment of the justice and dismiss the warrant for want of 
jurisdiction was made. No issue of fact was raised on this mo- 
tion. The county court overruled the motion, holding that the 
amendment to section 2940 (Acts 1897-8, supra) gave the justice 
jurisdiction to try the warrant. 

The defendant railway company then tendered to the Judge of 
the Circuit Court of Wythe county in vacation its petition praying 
a peremptory writ of prohibition to restrain the further prosecu- 
tion of the case in the county court. The respondents to the peti- 
tion demurred and answered, the answer, however, raising no 
material issue of fact. 

W. B. Kegley, for relator. 

C. B. Thomas and L. F. Krenningj for respondents. 

The Judge, Hon. E. C. Jackson, overruled the demurrer to the 
petition and awarded the writ. 

No written opinion was filed, but the judge delivered an oral 
opinion disposing of the questions arising upon the petition. 

In construing section 2940 of the Code, as amended by the act of 
1897-8, it was held that the residence of a corporation is at the 
place of its principal office, or residence of its chief officer; that 
under section 2940 as it originally stood in the Code justices had 
jurisdiction to try warrants for small claims against corporations 
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when the cause of action arose in the district to which the warrant 
was returnable, irrespective of the residence of the corporation, 
provided process could be served in the county; that under section 
2940 as amended by Acts of 1893-4, page 575, a corporation could 
not be sued before a justice in a county and district other than 
that of its principal office or residence of its chief officer, even 
though the cause of action arose in such other district; that in 
amending the section by the Act of March, 1898, the purpose of the 
legislature was to remedy the mischief brought about by the amend- 
ment of 1893-4, and to restore to justices the jurisdiction over 
warrants for small claims against corporations which they had 
under the section as it stood in the Code prior to the amendment 
of 1893-4, and that the section as it now stands does not give to 
justices jurisdiction of small claims against corporations irrespec- 
tive of the actual residence of such corporations, or of the place of 
the cause of action. 

In reaching this conclusion it was held that the jurisdiction of 
the justice to hear and determine is a district jurisdiction and not 
co-extensive with the limits of his county, and that by the terms 
of section 2940, to give jurisdiction, residence of the defendant in 
the magisterial district, or, the arising of the cause of action,, or, 
some part thereof, there, and in all cases, residence of the de- 
fendant in the county is essential, and that the amendment of 
1897-8 does not give to the corporation a district residence, but 
only a county residence. 

A further reason given for the conclusion reached was that it is 
the policy of the law to give to justices a restricted jurisdiction 
and limit such jurisdiction as to territory, and it was held that 
the statute would not be construed to confer such enlarged juris- 
diction as contended for by the respondents unless plainly required 
by the terms of the statute. 

It was contended also in opposition to the award of the writ that 
the decision of the justice and county court on the question of 
jurisdiction was conclusive, but the learned judge held that such 
decision not being a judgment of the court upon a disputed ques- 
tion of fact, but upon a mere question of law, the question pre- 
sented was one of excessive exercise of jurisdiction and presented 
a proper case for the issuance of the writ. 

It is proper to add that a writ of error to the judgment of the 
circuit court in this matter was awarded by the Supreme Court of 
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Appeals at its session at Wytheville, in June, 1902, but the writ 
was never perfected, and the case has recently been dismissed with- 
out a hearing. 

NOTE BY COUNSEL FOB BELATOB.— Upon the question of the con- 
struction to be given to section 2940 of the- Code, as amended, little aid will be 
found outside the statute itself and the history of the amendments as governed by 
the rules of construction. 

The question of the right of the petitioner to the form of relief prayed for 
presented some difficulty. It is believed, however, that the award of the writ was 
fully sustained by the authorities. 

In 16 Enc. PI. & Pr. 1095, the general rule governing the issue of the writ of 
prohibition in cases of excessive exercise of jurisdiction by inferior courts is thus 
stated: "It (the writ of prohibition) issues to an inferior court when such court 
exceeds its jurisdiction in a case of which it may take cognizance, no less than 
where'it has no jurisdiction whatever." 

The following authorities are pertinent as defining the rule and exemplifying 
cases in which it has been applied: County Court v. Boreman (1890), 34 W. Va. 
362; Wilkinson v. Hoke, J., 39 W. Va. 403; Quimbo Appo v. People (1860), 20 N. 
Y. 531; Sweet v. Hulbert, 51 Barb. (N. Y.) 312; Baldwin v. Cooky (1869), .1 S. 
Car. 258; Norfolk & Western Railway Co. v. Pinnacle Coal Co. (W. Va.), 30 S. E. 
Bep. 196; 2 Spelling's Extr. Bel., sees. 1725, 1726 and 1732; Johnston v. Hunter, 
50 W. Va. 52; Sperry v. Saunders, Judge, 50 W. Va. 70; C. & 0. By. Co. v. 
Wright (W. Va.), 41 S. E. Bep. 147; King v. Doolittk, Judge (W. Va.), 41 S. E. 
Bep. 145; Railroad Co. v. Wear, Judge (1896), 135 Mo. 230; The People v. Fitz- 
gerald, 15 Appellate Division (N. Y. 1897) 539. 

There is no Virginia case directly applicable to the questions arising in the 
principal case. The following cases, however, have some bearing on the question: 
Richardson v. Seever, 84 Va. 259; Wade v. Hancock, 75 Va. 620; Commonwealth v. 
Latham, J., 85 Va. 632. See also N. & W. Ry. Co. v. Overton (Circ. Ct. Bock- 
bridge county, and note, 3 Va. Law Begister 735, et seq. 

The recent case of Pennsylvania R. Co. v. Rogers (W. Va. ), 44 S. E. Bep. 300, 
is a valuable one on the general subject of the power of courts to restrain the 
excessive exercise of jurisdiction by inferior tribunals by the writ of prohibition. 
On pages 307-8 will be found a discussion of the effect of a judgment of the 
inferior court that it has jurisdiction. The court holds that the determination of 
the inferior court that it has jurisdiction of the person made upon a disputed 
question of fact, the court having jurisdiction of the subject matter, must be cor- 
rected by writ of error or appeal, and not by writ of prohibition. The contrary 
proposition, that if the facts are undisputed, the court is without the power to 
finally determine its own jurisdiction, would seem to necessarily follow. The 
court then has no power to determine anything except that it is without juris- 
diction. 

There was no right of appeal from the judgment of the county court in the 
principal case, the amount in controversy being less than $20.00. 



